L Introduction
This Comment will examine customary marriages, mostly polygamous, within the South African legal framework. In particular, this Comment will focus on the Recognition of Customary Marriages Act,' a statute that purports to regulate customary marriages, including the establishment of such marriages, as well as their termination.
This Comment will contextualize the recognition of customary marriages within the broader democracy project in South Africa, especially the legal and constitutional transformation underway since the first democratic election in 1994. This Comment analyzes how the South African political and legal context had to shift from its anomalous status, as a European colony at the tip of the African continent, to a democratic African state, as a member of the wider community of African states. 2 Part of this paradigmatic shift included a somewhat ambiguous undertaking of incorporating the laws and institutions of indigenous communities within the national legal framework, while embarking on a purposive (modernist) project of constitutionalism and human rights.
The European legal tradition, embodied in British and Roman-Dutch legal principles, processes, and institutions, has long been the mainstay of the South African legal system, with customary African law serving as the "stepchild" of the national legal framework. 4 However, the Constitution adopted in 1993, and later in 1996, reflected a compromise that brought indigenous law into the national legal framework. 5 Although equality is the preeminent principle in the 1. Recognition of Customary Marriages Act 120 of 1998 (S. Afr.).
See ALLISTER SPARKS, TOMORROW iS ANOTHER COUNTRY 5-14 (1995) (describing how
the political and legal shift in South Africa impacted that country's relationship with other African states).
See Victoria Bronstein, Reconceptualising the Customary Law Debate in South
Africa, 14 S. AFR. J. HUM. RTS. 388, 388-89 (1998) (discussing the balance of cultural rights and equality within the South African Constitution); Yvonne Mokgoro, Traditional Authority and Democracy in the Interim South African Constitution, 3 REv. CONST. STUD. 60,60 (1996) ("The issue of continued recognition and protection of the institution of traditional leadership and the role it will play in post-apartheid society was placed squarely on the agenda for constitutional reform in South Africa."). Bill of Rights-which provides that a law or policy contradicting such principle be deemed unconstitutional 6 -the Constitution also provides for the recognition of customary laws and institutions. 7 This finely tuned constitutional compromise occurred against the backdrop of several decades of global human rights debates centering on a woman's right to equality, on the one hand, and the respect for cultural values and traditions on the other. Loosely termed the "universalism versus cultural relativism" 8 debate, the essence of this discussion was the apparent contradiction between two liberatory discourses, namely feminism and national liberation-the latter incorporating the principle of self-determination for indigenous peoples. 9 Feminist advocates and legal scholars also influenced a fairly vigorous jurisprudence around equality, advocating more for a substantive, as opposed to formal, equality.1 0 South Africa was therefore in a unique position, as the last decolonized African country to benefit not just from fifty years of global human rights activism, but also from the lessons learned from other decolonized, particularly African, states."'
2001) and RIGHTS AND CONSTITUTIONALISM: THE NEW SOUTH AFRICAN LEGAL ORDER (David
Van Wyk et al. eds., 1994).
6. See S. AR. CONST. 1996 § 7(1) (declaring that the Bill of Rights "enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom").
7. See Recognition of Customary Marriages Act 120 of 1998 § l(ii) (S. Aft.) (defining "customary law" as "the customs and usages traditionally observed among the indigenous African peoples of South Africa and which form the culture of those peoples").
8 is not supplemented by affirmative action that will help to destroy the structures and behavior patterns created by centuries of gender oppression, of discrimination against women."); Sandra Liebenberg, Preface to THE CONSTITUTION OF SOUTH AFRICA FROM A GENDER PERSPECTIVE 6-7 (Sandra Liebenberg ed., 1995) (advocating for an approach that will "assist academies, activists and lawyers as they seek to ensure that the final South African Constitution offers women real tools of empowerment and not mere 'ropes of sand"').
11. See HEINZ KLUG, CONSTITUTING DEMOCRACY: LAW, GLOBAUSM AND SOUTH AFRICA'S As the constitutional processes unfolded in South Africa, and as the Constitutional Court developed significant women's rights jurisprudence, it became increasingly clear that African women labored under a generally subordinated legal status.' 2 African women were severely disadvantaged with respect to issues such as inheritance, child custody, guardianship, and access to property.' 3 The South African Law Commission therefore embarked on a series of studies intended to address the disadvantages and discrimination of women within an indigenous legal framework.1 4 One such study led to the proposal of, and finally, the adoption of, the Recognition of Customary Marriages Act.' 5 This Act defines "customary marriage" as "a marriage concluded in accordance with customary law,'
6 and provides, inter alia, for the following: In addition to outlining the substantive provisions of the Act, this Comment explains how these formal legal requirements impact the broader issue of women's equality. In particular, this Comment examines the Act in light of the various patterns of masculinities-a legacy of colonialism and apartheid that continues to characterize post-apartheid South African society 23 -and suggests ways that the polygamous arrangements permitted by the Act may create conditions for greater equality for women. Conversely, this Comment outlines the possible pitfalls of regulating a system that, despite its protections, may not lead to the desired outcome of women's equality. 24 
II. The Constitution and Gender Equality
The South African Constitution embodies a clear commitment to gender equality. The founding provisions emphasize the values that underpin South Africa's democracy, including the principles of nonracialism and nonsexism. 25 Equality is the quintessential value, and the key provisions regarding gender equality are found in the Bill of Rights. The Bill of Rights contains a general commitment to equality before the law 26 and to equal protection of the law, 27 declaring that "[t]he state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth., 28 The prohibition on direct and indirect discrimination is an explicit recognition on the part of the 25. See, e.g., S. Ar. CONST. 1996 § 3(2) ("All citizens are equally entitled to the rights, privileges and benefits of citizenship; and equally subject to the duties and responsibilities of citizenship.").
26. See id. § 8(1) ("The Bill of Rights applies to all law and binds the legislature, the executive, and the judiciary, and all organs of state.").
27. See id. § 9(1) ("Everyone is equal before the law and has the right to equal protection and benefit of the law.").
Id. § 9(3).
constitutional drafters of the invidiousness and tenacity of institutionalized discrimination. This recognition reflects legal and political trends in liberal democracies where the principle of equality is centered in constitutional and legislative arrangements, namely, that "[t]he inclusion of both sex and gender as grounds for proscribing discrimination protects women from invidious discrimination based not only on biological or physical attributes, but also on social or cultural stereotypes about the perceived role and status of women."
29
The Bill of Rights explicitly acknowledges the intersectionality of different grounds of discrimination. 3° Such an acknowledgment is crucial to redressing the discrimination confronted by black women who suffer multiple forms of discrimination. 3 ' In one of the earliest equality cases before the Constitutional Court, Judge Goldstone noted that there is often a complex relationship between specified grounds of discrimination, and that the temptation to force them into neatly self-contained categories should be resisted. 32 An important provision in the Constitution, and one that potentially has the ability to solidify the constitutional commitment to gender equality, is the establishment of a Commission for Gender Equality, 33 a body empowered to promote, educate, monitor, and lobby for gender equality. 34 The Constitution 29. Penelope E. Andrews, The Stepchild of National Liberation: Women and Rights in the New South Africa, in THE POST-APARTHEID CONSTITUTIONS, supra note 5, at 326, 335. The goals of nonsexism are promoted in other sections of the Bill of Rights not directly pertinent for this discussion. These include the right to bodily security and integrity, including reproductive rights. See S. AFR. CONST. 1996 § 12(2) ("Everyone has the right to freedom and security of the person, which includes the right to make decisions concerning reproduction; to security in and control over their body; and not to be subjected to medical or scientific experiments without their informed consent."). For an analysis of the constitutional commitment to equality, see Andrews, supra at 326.
30. See S. AFR. CONST. 1996 § 9(5) ("Discrimination on one or more of the grounds listed ... is unfair unless it is established that the discrimination is fair.").
31. 
See President of the Republic of S. Africa v Hugo 1997(6)
BCLR 708 (CC) at 729 (S. Aft.) ("Each case ... will require a careful and thorough understanding of the impact of the discriminatory action upon the particular people concerned to determine whether its overall impact is one which furthers the constitutional goal of equality or not."). Judge Goldstone further noted that "[a] classification which is unfair in one context may not necessarily be unfair in a different context." Id.
33. See S. AFR. CONST. 1996 § 187 (establishing the Commission for Gender Equality). 34. See id. § 187(1) (providing that the Commission "must promote respect for gender also provides for a Human Rights Commission to promote and protect human rights. 35 The Bill of Rights is fairly expansive, incorporating generous provisions relating to legal standing and, arguably, laying the basis for class action litigation. 36 The South African Constitution has been hailed as one of the most impressive documents for the wide range of rights protections it affords 37 and for its deep commitment, formally at least, to gender equality as evidenced by the expansive provisions alluded to above. a It protects the civil and political rights of women in all areas of life, including the public and private sphere. 39 Most significantly, it provides for an array of social and economic rights that equality and the protection, development and attainment of gender equality"); id. § 187(2) (empowering the Commission to "monitor, investigate, research, educate, lobby, advise and report on issues concerning gender equality").
35. Id. § 184; see also Penelope E. Andrews, Striking the Rock: Confronting Gender Equality in South Africa, 3 MICH. J. RACE & L. 307,330 (1998) (noting that the incorporation of two human rights bodies in the Constitution, both ostensibly mandated to pursue equality, engendered some controversy among women advocates in the early stages of the constitutional drafting process). Those who supported a separate structure for women argued that only a distinctly gendered institution could effectively pursue women's rights and deal comprehensively with the eradication of sexism and patriarchy. Id. They feared that incorporating women's concerns within a broader human rights structure would marginalize women's issues and that the eradication of racism will take priority over the eradication of sexism. Id. On the other hand, those who advocated for the inclusion of gender issues in a broad human rights structure argued that women's issues are inevitably ghettoized when separated and that, in any event, for most black women, their subordination flows from the intersectionality of race, gender, class, and other indicators. Id. They also argue, compellingly in the author's view, that it is important that a body like the Human Rights Commission develop the capacity to fight women's subordination as part of a comprehensive and effective strategy to combat all kinds of discrimination. 
WASH. &LEE L. REV. 1483 (2007)
could potentially reduce or eliminate the more egregious aspects of the legacy of apartheid. 40 The language in South Africa's Bill of Rights is particularly notable when compared to the constitutional protection of gender equality in the United States. The language suggests that discrimination against women is just as constitutionally suspect as discrimination on the basis of race. 41 This is no doubt a firmer stance than the approach of the American courts, where gender discrimination is subjected to intermediate scrutiny 4 2 and race discrimination is subjected to strict scrutiny. 43 Since 1995, the Constitutional Court has had occasion to decide a considerable number of equality cases, several involving gender equality claims. 44 In these cases, the Court has elaborated at length about what equality means, attempting to contextualize structural disadvantage and discrimination within the realities of contemporary South African society. In this endeavor, the Court has furnished a more substantive definition of equality, eschewing a mere formalistic one, focusing on disparate impact as opposed to equal treatment. 45 
III. The Constitution and Traditional Law
In addition to the gender equality provisions in the Bill of Rights, the Constitution also protects traditional laws and institutions. Chapter 12 provides for the recognition of, and role of, traditional leaders. In particular, this chapter provides that "[t]he courts must apply customary law when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law. ''46 This section suggests that the principle of equality will supersede any aspect of traditional law that violates that principle. 47 Indeed, the Constitutional Court has reiterated the supremacy of the principle of equality in the face of an indigenous law that discriminated against women. 48 Section 30 of the Bill of Rights states that "[e]veryone has the right to use the language and to participate in the cultural life of their choice, but no one exercising these rights may do so in a manner inconsistent with any provision of the Bill of Rights. 4 9 Similarly, § 31 provides that persons "belonging to a cultural, religious or linguistic community may not be denied the right, with other members of the community to (a) enjoy their culture, practice their religion and use their language; and (b) form, join and maintain cultural, religious and linguistic associations and other organs of civil society. ' rights, however, may not be exercised in a manner inconsistent with the principle of equality established in § 7(1). The Bill of Rights provides for legislation that recognizes "(i) marriages concluded under any tradition, or a system of religious, personal or family law; or (ii) systems of personal and family law under any tradition, or adhered to by persons professing a particular religion." 5 ' Again, however, recognition of these systems may not conflict with the principle of equality. The Constitution also makes provision for a Commission for the Promotion and Protection of the Rights of Cultural, Religious, and Linguistic Communities 52 and exhorts that the composition of the Commission "broadly reflect the gender composition of South Africa. In addition to the substance of the rights promised in the Bill of Rights, the interpretation of these rights by courts, tribunals, and forums must comport with the Constitution's underlying ideals. Specifically, the Constitution provides that "[w]hen interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. 5 4 Courts must consider international law and may consider foreign law. 5 5 This reference to international law has been particularly illuminating in several human rights cases in which the Constitutional Court has imported relevant international principles into its reasoning. 56 For example, in a case examining the issue of violence against women, the Court analyzed at length South Africa's international obligations to pursue equality for, and stem violence against, women.
5 7 Courts acknowledge rights and freedoms incorporated in legislation, common law, and customary law, unless they contradict the values inherent in the Bill of Rights. 
IV. Polygamy and the Recognition of Customary Marriages Act
The Recognition of Customary Marriages Act is an important milestone on the road to gender equality in South Africa, according parity to all marital regimes and providing broad protection to women in customary unions. The passage of the Act signifies another nail in the coffin of the legal dualism that characterized colonial and apartheid South Africa, and it gives effect to the constitutional vision of equality for all the legal systems, including indigenous law. 58 The Act repealed several laws that applied only to Africans in South Africa, laws that typified the pernicious legacies of colonialism and apartheid.
59
The main purpose of the Act is to extend full legal recognition to marriages conducted according to indigenous law, particularly, to improve the position of women in those marriages and the position of children born therein. 60 If a person is a spouse in more than one customary marriage, the Act recognizes all of those customary marriages, including those conducted prior to passage of the Act. 61 The Act clearly sets out the requirements for the validity of a customary marriage, including a requirement that the parties to a customary marriage not be minors and that the parties consent to the customary marriage.
62
In addition, such marriage must be "negotiated and entered into or celebrated in accordance with customary law., 63 The Act requires parental or guardian consent where the prospective spouse is a minor and, in the absence of such consent, allows the prospective spouse to obtain permission from the Minister of Justice or a government official. 64 The Act is unequivocal about equality between the spouses:
A wife in a customary marriage has, on the basis of equality with her husband and subject to the matrimonial property system governing the marriage, full status and capacity, including the capacity to acquire assets In addition, the passage of the Act, as mentioned previously in this Comment, was recognition of the centrality of indigenous law in the lives of a large number of black South Africans and the need to respect a system of law so historically marginalized.
3
Some feminist advocates have argued that because more African couples are entering into monogamous civil marriages, the incidence of polygamy will decline. Moreover, they have argued that as women have access to economic opportunities, polygamy may become less attractive, especially in an increasingly urbanized society. 74 They contend:
The permeation of Western values such as individualism and the importance attached to the notion of personal property; education; urbanization; the dislocation of the family as a result of migrant labour; the reduction, with the prevalence of waged work, in the significance of the family as the site of economic relationships; the desegregation of conjugal roles; ... have all contributed to a transformation.
75
To this list of societal changes can be added the effect of the HIV/AIDS epidemic in South Africa and a renewed examination of polygamous arrangements.
76

V Obstacles to Women's Equality
Despite the several protections in the Act, the goal of equality for women in these arrangements may indeed be elusive for women if certain structural obstacles to gender equality continue. Some of these obstacles are implicitly recognized in the Constitution, as outlined above, so that the issue is not one of legislation, but rather of enforcement. The first obstacle to women's equality is widespread poverty. For a large portion of the South African female population, poverty continues to stifle the possibilities that the Constitution promises through its extensive socioeconomic rights provisions. 77 Poverty also contributes to the disproportionate impact of the HIV/AIDS epidemic on women. 78 For example, the ability to prevent HIV infection, as well as to access treatment for HIV/AIDS, is extremely limited for women who are economically dependent and therefore powerless. 7 9 In addition, their dependency and powerlessness render them unable to negotiate safe sex practices with their partners, who may have several other sexual partners. 80 The second impediment to women's equality continues to be widespread violence, both in the public and in the private sphere.
8 ' Although the South African government passed legislation to deal with the problem, cultural attitudes that fuel violence continue to abound. 8 2 The Constitutional Court has delivered two impressive judgments that examine violence against women and, in both, the Court has clearly articulated the issue of violence against women as one of gender equality. 83 
"BIG L 0 VE"?
Finally, cultural attitudes generated by the range of masculinities in South Africa continue to impede women's equality in both the public and the private domain. These cultural patterns raise questions about the interplay of law and culture and, particularly, how effective legal change is in the face of cultural intransigence.8 4 In the final analysis, despite these many extra-legal obstacles to women's equality, the Constitution provides a framework for challenging such obstacles.
VI. Conclusion
The constitutional protection of women's rights, as well as the constitutional recognition of the institutions and structures of traditional law, involves a series of balancing tests that raise perennial questions about the role of law in pursuing equality, as well as respect for the many ways that citizens enjoy and practice their cultural norms and values. In South Africa, there remains a distance between the lofty ideals of the Constitution and the reality of people's lives. However, the evolution of a new legal culture cognizant of underlying African communitarian values and judicious of women's rights will be a challenging endeavor. The Recognition of Customary Marriages Act represents one of those endeavors. It may not be a panacea for all the problems of discrimination and disadvantage that women experience in customary marriages, but it does signify that they deserve statutory protection to ensure equality, as mandated by the Constitution. 
